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BEFORE THE SHORELINES HEARINGS BOARD

STATE OF WASHINGTON
JEANNE BABBITT; SHB NO. 93-5«
MOSES LAKE CITIZENS CONCERNED SHB NO. 93-6«
ABOUT THE ENVIRONMENT; and
STATE OF WASHINGTON, SHB NO. 93-23 «
DEPARTMENT OF ECOLOGY;
Appellants; ORDER DENYING
SUMMARY JUDGMENT

v.

GRANT COUNTY and M. H. MOORE
PROPERTIES,

Respondents.
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I
Motons for Summary Judgment were filed by appellant, Jeanne Babbitt (“ "Babbitt")
and respondent, M, H. Moore Propernes ("Moore"). The Shorelines Hearmgs Board
("Board"} heard oral argument on December 22, 1993, and considered the record. The Board
was comprised of: Robert V. Jensen. attorney member, presiding; and Richard C. Keliey,
Bobb1 Krebs-Mcmuiien and O'Dean Willlamson, members.
1
Babbitt was represented by David S Mann and Mickey Gendler, attorneys; Moore was
represented by Curt Smelser and Dennis D. Reynolds, attorneys. Moses Lake Citizens
Concerned About the Environment (“Citizens”), withdrew on December 21, 1993, and
therefore. did not participate in the argument. The Department of Ecology ("Ecology"} signed
a Stipulavon and Agreed Order of Dnsmissal, on November 29, 1993, and ikewise did not
partcipate in the argument. Grant County {("County™) did not take part in the argument as

well,
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I
Babbitt onginally raised an 1ssue regarding compliance with the State Environmental
Policy Act ("SEPA™); however, 1t abandoned that chalienge dunng the summary judgment
proceedings.
v
Moore challenged the appeal brought by the Citizens, alleging that Moore had not been
properly served. The Cihizens' withdrawal rendered thus 1ssue moot.
v
Moore challenged the umeliness of the appeal by Ecology. That 1ssue became moot as
a result of the settlement agreement between Moore, the County and Ecology.
Vi
The issues remaining for summary judgment are whether: 1) Babbitt's appeal must be
dismussed because Ecology allegedly certified that appeal i an untimely fashion; 2) a shoreline
conditzonal use permut 15 required for the Moses Pointe project because of the configuration
and use of the parking lot adjacent t0 and serving the public boat launch; and 3) Moore
aqequateiy demonstrated to the County, the suitability of the soils for pressunized sand filter
dramn fields.
VII
The Presiding Officer orally granted Moore's motion, as a prehminary matter, at the
end of oral argument, 10 Amend Pre-Hearing Order (o Allow Introduction of Additional
Exhibits. Ttus motion was granted over the objection of Babbiit, on the grounds that the
matenals offered had been seen by all parties, including Babbitt, and would not cause

prejudice.
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The Board, m reaching uts decision, considered the following pleadings:

1
2)

3)

4

5)

6)

8
%)

10)

11)

12}

13)

Appellant Babbitt's Monon and Memorandum 1n Support of Summary
Judgment, filed 10/22/93;

Declaration of David S. Mann in Support of Appellant Babbitt's Motion for
Summary Judgment, filed 10/22/93;

Respondent M, H. Moore Properties' Motion for Sumimary Judgment and
Dismussal Re: Timeliness of Department of Ecology’s Appeal and Certification,
filed 10/22/93;

Respondent M. H. Moore Properies Memorandum 1n Support of Summary
Judgment, filed 10/22/93;

Respondent M. H. Moore Properties’ Motion for Summary Judgment Re:
Appeal of Jeanne Babbutt's Contentions as to Whether a Conditional Use Permit
15 Required or SEPA has been Violated, filed 10/22/93,

M. H. Mocre Properties' Memorandum in Support of Motion for Summary
Judgment Re: Conditional Use Permit/SEPA. Allegations (Appeal of Jeanne
Babbutt), filed 10/22/93;

Declaration of Dennis D, Reynolds, filed 10/22/93;
Declaration of Len Zickler, filed 10/22/93;

Respondent M. H. Moore Properties’ Memorandum in Opposition to Appellant
Babbit's Motion for Summary Judgment, filed 11/1/93;

Supplementai Declaraton of Denms D. Reynolds in Opposition to Appeilant
Babbutt's Motion for Summary Judgment, filed 11/1/93;

Declaration of George J. Lindsay in Qpposion to Appellant Babbitt's Mohon
for Summary Judgment, filed 11/1/93,

Appellant Jeanne Babbitt's Response to M. H. Moore Properties' Motions for
Summary Judgment Re: Conditional Use Permmut; SEPA Allegations, and Date
of Filing, filed 11/1/93;

Declaration of David S. Mann in Support of Appellant Jeanne Babbutt's
Response to M. H. Moore Properties’ Motions for Summary Judgment Re:
Condinonal Use Perrmt; SEPA Allegations; and Date of Filing, filed 11/1/93;
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14)  State of Washington, Department of Ecology's Response to Motion for
Summary Judgment, filed 11/1/93;

13)  Respondent M. H. Moore's Reply to Department of Ecology's and Jeanne
Babbitt's Response to Motion for Summary Judgment Re: Date of Filing, filed
11/8/93;

16) M. H. Moore Properties' Reply to Response of Jeanne Babbitt Re Conditional
Use Permut, filed 11/8/93;

17)  Supplemental Declaration of Len Zickler, filed 11/8/93;

18}  Appeliant Babbitt's Reply Memorandum in Support of Summary Judgment,
filed 11/8/93,

IX
The Board demes the motions for summary judgment. The first motion 1s premused on
a date of filing of December 30, 1992. We conclude that the date of complete filing with the
Department of Ecology ("Ecology”) was March 24, 1993. Therefore, the certification by
Ecology and the Attorney General of the appeal of Babbitt, on Apnl 6, 1993, was timely.
X
RCW 90.58.140(6) defines the date of filing of a shoreline permit with Ecology, 15 the
"date of actual receipt by the department”. The statute also requires Ecology to noufy in
wniting the local government and the apphicant of the date of filing. Id. Ecology, as the
agency which admunsters the receipt of such permut, requires, 1n WAC 173-14-090. a
complete filing by local government, before 1t notifies local government and the apphcant 1n
writing of the date of filing. The Board has affirmed this requirement. Newlin v, Tsland
County_and Costello, SHB No. 79-31 {1980).
XI
Ecology regulations require detailed site plans, to fac:litate review of shoreline projects

(for consistency with the SMA and the master programs). by utself, the Attomey General,
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other agencies, and the public. WAC 173-14-110. The importance of this requirement

frequently has been recogmized by the Board. Fnends of the Earth v, City of Westport, Port
of Grays Harbor and Department of Ecology, SHB No. 84-63 (1985) (2 permut for fill and a
water dependent barge loading facility sheould be approved only as to those sections that
specifically descnibe the permutee's plans in detail); Department of Ecology v, City of Tacoma
and Barden, SHB No. 84-27 (1985) (to delay both final design of a2 manna breakwater and the
decision as to the appropniateness of that design unti! after a shoreline permit 1s 1ssued means
that the permut 1s premature and should be reversed); Department of Natural Resources v,
Masop County, SHB No. 83-17 (1983) (where an application fails to describe spoils matenal
with sufficient specificity to allow the county of the Board to evaluate the proposal,
consistency with the master program cannot be determined); SAVE v. City of Bothell: the

Kroll Company and Department of Ecology, SHB No. 82-29 (1983) (design guidelines, a
verbal composition from which only building envelopes may be denved, are inconsistent with

WAC 173-14-110 relating to shoreline application, which requires a scale drawing showing
dimensions and locations of structures); Concerned Citizens of South Whidbey, et al, v. Island
County and Milby, SHB No. 77-11 {1979) (a proposed storm dranage system, which differs
from the design described in the permt, cannot be adequately evaluated. The proposed
substantial development should be consistent with the descripbon in the permat apphcation).
X1

The County 1ssued Moore the substanhal development for Moses Ponte, on December
22, 1992, Ecology received the permit application, including the site plan, on December 30,
1993. The site plan was drawn to scale and showed a road n the shorelines, as well as six
docks, winch when measured, appeared to be about 50 feet 1n length, The application also

contained the following language: -

ORDER DENYING . -
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There shall be from the gh water mark a 50 f. horizonsal buffer of all lake from, tn
which there shall be no construction, except the approved boat docks. The first 20 jt.
shall remain 1n 1ts natural siaze, intermingled with wildlife habuat plannngs, watered
and matntained with g drip irnganon system to allow year around feed and protecnon
Jor wildiife.

X

The GCSMP requires shoreline conditional use permuts for roads 1n the shoreline and
for docks over 20 feet 1n length. GCSMP, sections 8.06; 11.06 and 11.07. It also requires a

conditional use permt for utlity and imgation functions, as follows:

structures and land uses necessary for unliry and irngation funcnons will be judged
independently, based on thewr capability to suppor such an activity,

GCSMP, section 9.04.
XIv

Ecology, on January 8, 1993, wrote to the County expressing 1ts opinion that, based on
the documents provided by the County and the Grant County Shoreline Master Program
("GCSMP™), the project required a shoreline conditienal use permit. Ecology asked the
County for its analysis. Consistent with WAC 173-14-090, Ecology requested the County’s
response within 30 days of the date of Ecology’s letter. This request was consistent with
WAC 173-14-090, which requires as follows:

When a substantial development permit and a conditional use or vanance permit are
required for a development, the filing of local government's rulings on the permits shall
be made concurrenily.

XV
Ecology's request was also consistent with the SMA's stong call for coordinated

management of the state's shorelines:

There s, therefor, a clear and urgent demand for a planned, ranonal, and concerted
effont, jormily performed by federal, siate, and local governments, 10 prevent the
inherent harm in an uncoordinated and piecemeal development of the staze's shorelines.

ORDER DENYING
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RCW 90.58.020.
XVl
Ecology, on January 19, 1993, met with Moore's attorney, and gave him a list of the
items causing Ecology prablems with review of the application. On January 21, Ecology
called the County and relayed these concerns with the permat.
Xvol
The County, on January 22, 1993, wrote Ecology requesting written comments from
Ecology regarding the additional items upon which Ecology sought clanfication. On February
3, 1993, the County wrote Ecology, explaining the County's mterpretation of the master
program provision pertaining to conditional use permuts for utility and wrngation functions.
That letter also informed Ecology that the County had, on January 27, 1993, recerved
clanficatton from Moore regarding Ecology's concerns.
xvil
Ecology, before receiving the County*s February 3 letter, wrote to the County on
February 5, 1993, specifying 15 items which were unclear from the site plan and the text of
the permut file. |
XX
On March 17, the County confirmed to Ecology that 1t agreed with the clanfications set
forth in Moore's January 27 correspondence. Subsequently, Ecology reviewed that
informanon, and notfied Moore, the County and the other parties, in writing, that the date of
filing was March 24, 1993,
XX
A complete filing means one that complies with the requirements of WAC 173-14,

wncluding a site plan that conforms to WAC 173-14-110. A site plan which 15 inaccurate, to
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the point that its dimensions would trigger the requirement for a conditional use or variance
penmt; is not a compiete sue plan. Ecology nghtfully requested clanfication of a site plan,
which it turas out, did exactly that. Moore, on November 8, 1993, filed with the Board a site
plan, dated August 31, 1993, which had not been reviewed by the Couaty prior 10 the 1ssuance
of the permit. That plan deleted the road in the shoreling, shown on the site plan filed with
Ecology. It also limuted the docks to five in number, with a maximum length of 20 feet, This
was obviously done to defeat Babbitt's motion for summary judgment on the conditional use
permit issue.
XXI

Moore cannot have 1t both ways. On the one hand 1t alleges that the County is under
no duty to submut an accurate site plan to Ecology, m order to complete the filing requirement,
If this argument were accepted, we should anticipate an wcrease 1n procedural appeals, and
more decisions like those previously cited, for failure to provide adequate, detatled plans of the
project. 'We believe Ecology performs a valuable service 1n attempting to filter out procedural
error, prior to appeals coming to the Board. The delays inherent in such appeals are of no
benefit to the permut applicant, especially considering the automatic stay provisions of the
SMA.

XXn

On the other hand, Moore wishes to clanfy its project, in order to avord a time-wasting
remand to local government. We concur that this may be appropriate, where Ecology has an
opportunity to require a complete and accurate fiing, prior to accepting shoreline permits for
review. If Ecology were without this authonty, we would not be likely to deem Moore's and
the County's belated comphance with the basic requirements of an applicaton, 10 be

appropriate.

ORDER DENYING
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XXIII

If Moore's argument about the date of filing were accepted, that would nonetheless not
defeat Babbstt's appeal. Moore apparently would require Babbitt to file a mandamus action
against Ecology, because the latter refused to accept the County’s filing of this permut, as it
was sent. The Catch-22 with Moore's argument, 18 that the certificaton penod, under
Moore's reasoning has expired; therefore 1t is too late for Babbitt to file such an acuon. We
reject this notton. Ecology, in asking for a completed applicanon, was only requesting what
the law required. The SMA is to be hiberally construed on behalf of 1ts goals and objectives.
RCW 90.58.900. One of those objectives 1s broad pubhc participation in both the
development and implementation of master programs RCW 50.58.130. Rewview of a project
by the citizens, for consistency with a local master program 15 part and parcel of that
implementation. Ecology, in requinng clear documentation of a shoreline proposal, carmes
out 1ts statutory role of reviewer of shoreline actions, on behalf of the applicant, the local
government and the public. RCW 90.58.050. The prejudice, 1f any to Moore, 1s only the
result of its own failure to supply adequate documentation. The prejudice to Babbutt, 1f
Moore's argument were accepted, would be total, and not of 1ts own doing.

XXIV

Babbitt requests summary judgment on the 1ssue of comphance with section 1.02 of the
GCSMP, which requires the applicant to demonstrate that the soils are suitable for the
proposed use. This 1ssue does not appear 1n the bist of 1ssues from the pre-heanng orders. No
objecton, however having been raised {0 our consideration of that 1ssue on summary
judgment, we conclude that Meore adequately demonstrated the sintability of the underlymng
solls for pressunized sand filter dramn fields. Moore submutted information as to the

permeability of the soils of the site, and as to alternatives 10 conventional septic tank drain

ORDER DENYING .
SUMMARY JUDGMENT -
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fields. Moore contends that 1ts imterim system 1s “state-of-the ant”. Whether 1t 15 or not, the
County obviously recognized 1t as a measure that would mitigate the impacts from a
conventional system. Thus does not mean, however, that at the heaning there will be no 1ssue
as to the surtability of the sosls. Babbutt contends and has the burden of proving that the
pressunzed systemn will not protect agaimnst adverse effects to the surface and ground waters 1n
the shorelines, as well as the public health,
XXV

Finally, we conclude that there are genume 1ssues of material fact as to whether the
parking ot adjacent to the public boat launch constitutes a road, under the GCSMP, so as to
require 3 shoreline conditional use permit. For this reason we deny summary judgment on this

issue. k

XXVI
Based on the foregoing, the Board 1ssues the following:

ORDER DENYING
SUMMARY JUDGMENT
SHRB NOS. 93-5, 93-6 & 93-23 -10-



: ORDER
3 1) Moore's Motion for Summary Judgment requesting dismmussal of the Babbitt
4 appeal, based on an allegedly unttmely cernfication by Ecology, 1s demed,
5 2) Babbitt's Motion for Snmmary Judgment on the issue of comphance with
6 section 1,02 of the GCSMP, is denied.
’ 3 Babbit's Motion for Summary Judgment on the 1ssue of requining a3 shoreline
8 conditional use pernut for the pariang lot adjacent to and serving the public boat launch, s
9 dented, on the grounds that there are genuine disputed 1ssues of matenal fact which must be
10 resolved by the Board at the heanng,
1 4} As a consequence of these rulings and the above analysis, 1ssues 8 through 11
12 are no longer part of this case.
i3 5 Issue 9 was musstated in the Pre-Hearing Order, and was intended to refer to the
” Citizens, not to Babbitt. As such, due to the Citizens' withdrawal, this 1ssue 15 also no longer
15 under consideration.
16 6) Issue 1 15 himited to the 1ssue of whether a conditional use permit 15 required for
17 the pariang lot, adjacent to and serving the pubhic boat iaunch,
18
19
20
21
22
23
24
25 H
26
97 ORDER DENYING -
SUMMARY JUDGMENT
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4
DONE this '/ day of December, 1993.

SHORELINES HEARINGS BOARD

_@M‘%mmm V. JENSEN, Presiding Officer

RICHARD C. KELLEY, Member

Q'?gg-t' /f/?-eg'\‘!"/fc /yué%h R}

BOBBIKRERS-MCMULLEN, Member

§93-5871
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OPINION DISSENTING IN PART
AND CONCURRING IN PART

I concur in the opinion of the majonty on numbers 2 and 3 of the proposed Order,
denying Babbitt's motions for summary judgment, ang 1 agree with the majority concluston in
numbers 5 and 6. I chssent from the opimon of the majonty in the matter of proposed number
1, and consequently also dissent from proposed number 4.

The majority opunion, under its proposed Order number 1, would deny summary
judgment to Moore on the basis of an untumely certification of the Babbtt appeal by Ecology,
and would therefore dismuss issues 8, 10 and 11. The majonty errs for the following reasons;

It is undisputed that Grant County filed the permut with Ecology on December 30,
1992, accompanied by every one of the documents required by law, It is likewise undisputed
that the Ecology employee assigned to recerving and initially processing permit filings
informed the County by telephone that the date of filing was December 30. It 1s also
undisputed that Ecology informed the County by letter dated January 8, 1993, that "We have
concluded that the above referenced shoreline permit should have been processed as a shoreline
substantial development and shoreline conditzonal use permit..." (emphasis i the onginal).
Yet, inexphcably, Ecology then failed to take the next logical step and appeal the permut
numely.

Months later, Ecology purported to establish as 1ts date of filing March 22, 1993, thus
conveniently making its certification of the Babbitt appeal timely. This 1s a deception, and it
claims authonty for Ecology which does not exist 1in law.

Since by January 8, the responsible official at Ecology had *concluded”, and reported
i witting to the County, that the permit could not be approved as 1ssued, Ecology had already
made its decision. Apparently there was no lack of information in the documents filed at that
time. Ecology cannot later disavow the content of that letter. Under the thin cover of their
own failure to confirm 1 wrniting thewr verbal report of the date of filing, Ecology then
proceeded 1o attempt to massage the content and the quality of the permit so as to make it
more to its hikang. This is an activity which, while perhaps positive 1n itself, does not in any
way affect the deadlines in RCW 50.58.

In addition to the above specific dissent, a broader problem with the majonty opinion
concerns the manner i which it was considered by the Board. Only four members
participated in the hearing on the motions, and of those, only three agreed to sign an order.
RCW 90.58.170 reads, "A decision must be agreed to by at least four members of the board to
be final.” This is a hard rule, but is ynambiguous 1n the statute, and we are bound by it, as we
have been in other cases, Unless and untl the four-vote requurement has been met, the three
members signing the majonty opion are without authonity to dismiss issues 8, 10 and 11. If
another member of the Board should consider the record and sign the majornty opinion, 1t

would become a decision of the Board.
/M(/,%/%Z/

Richard Ct Kefiey, Mcy&e'r'






